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The House of Lords in Committee has accepted the Government amendment replacing the cl. 4(5) inserted by the House of Commons (the “Howarth Amendment”) in December 2004.  As it now stands, cl. 4(5) says: “(5) Where the determination relates to life-sustaining treatment he must not, in considering whether the treatment is in the best interests of the person concerned, be motivated by a desire to bring about his death.”

This deals with third-party decisions – that is, determinations and decisions made by proxies, doctors, the courts, and other people making decisions about a patient: see cl. 4(8).  Cl. 4(5) does not apply to advance decisions or other decisions made by patients about themselves. 

Cl. 4(5) is the Government's version of an explicit safeguard against euthanasia carried out “in the patient's best interests”.  The Government objects to using “intention” or “purpose” in any such safeguard clause, arguing that in legal usage those words include all effects foreseen as certain or very likely, so that a clause using either of the words would have the undesired result of preventing any withdrawal of life-sustaining treatment.  The “Dobbin Amendment” [New Clause 1 moved by Jim Dobbin and Iain Duncan-Smith and defeated in the Commons in December] responded to that objection by its sub-clause regarding withdrawal of burdensome treatment.  The Government prefers the phrase “motivated by a desire”.   But this phrase has aroused doubts, expressed in Lords debates and elsewhere.  Is it strong enough to cover all cases where someone orders the non-provision or withdrawing of life-sustaining treatment with an intention or purpose of bringing about the patient's death (as distinct from merely foreseeing that such non-provision or withdrawing will or may bring it about)? 

I consider that the phrase “motivated by a desire” is strong enough to do so, and corresponds, in law and in fact, to the authentic concept of intention used in sound moral analysis.  The phrase used in cl. 4(5) is not to be assimilated to the word “motive” as sometimes technically used in some legal contexts – where it is explicitly contrasted with “intention” - to signify aspects of intentionality with which the definition of offences is usually not concerned.  On the contrary, the phrase is in regular use by the courts in ways which show that it is equivalent to “with intent” or “with a purpose”. 

The phrase “motivated by a desire” is judicially used as equivalent to the statutory phrase “influenced by a desire” in s. 239(5) of the Insolvency Act 1986.   This shows that it extends beyond primary motives and ultimate ends to include all purposes which affect the decision-maker's deliberations and conclusions – that is, all the kinds of purpose which are referred to when one says that in carrying out one's decision one has an intent to …or a purpose of….  This conclusion is reinforced by the way the courts speak of intent and motivating desire in the context of Article 81 of the EC Treaty. 

In his letter to the Archbishop of Cardiff of 18 January 2005, the Lord Chancellor says cl 4(5) means that, when the question is whether or not providing or continuing life-sustaining treatment is in the person's best interests, a desire to bring about death must not affect the answering of that question.  That appears to me to be the clause's reasonable meaning. 

Cl. 4(5) is not ideal.  There seems no reason why it should not have extended to all third-party deliberations, not merely deliberations about life-sustaining treatment.  And being restricted to decisions required to be made in a patient's best interests, it does not extend to the patient's own advance directives, which would be covered by the Dobbin amendment.   For those reasons, and because the first two subclauses of the Dobbin Amendment are more straightforward and precise, I would welcome the insertion of the Dobbin Amendment (especially its first two subclauses) as an additional safeguard against both euthanasia and assisted suicide.   Another way of dealing with the gap left by cl. 4(5) in relation to assisted suicide would be an amendment to cl. 25(5), so as to provide that an advance decision is not applicable to life-sustaining treatment if it is expressly motivated by a desire to be assisted to bring about [the patient's] death.  But whether or not the Bill is amended in one or both of these ways, it appears to me that cl. 4(5), properly interpreted, substantially achieves - albeit only in relation to third-party decisions - the legal effects achievable by the Dobbin Amendment. 
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