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1. I am grateful to the House for the leave and opportunity to make this submission, which I do as a Roman Catholic Archbishop and Chairman of the Department for Christian Responsibility and Citizenship of the Catholic Bishops' Conference of England and Wales.  In considering the implications of the Claimant’s application and the judgment of the Divisional Court, I have taken the advice of counsel and other experts in law and in moral and empirical issues arising in the field of health care.  My submission is made in the light of that advice as well as of my own observations as a priest and bishop.  My duties and those of my fellow bishops include (1) communicating to Catholics, and as far as possible to everyone, the Christian teachings about human dignity and equality, and about the human rights and responsibilities with which the laws of our country are concerned; (2) sharing with our priests and other pastoral ministers in attending to some of the important needs of persons who are ill, often in the extremities of illness or injury, and of the dying, and (3) close involvement in many Church institutions established and maintained for the purpose of giving every kind of assistance to the sick, the disabled, and other dependent and vulnerable members of society, whatever their faith.  My submissions emerge from this range of responsibilities and experience.

2. Echoing the Anglican and Roman Catholic bishops’ submission to the House of Lords Select Committee on Medical Ethics in 1993, I begin with the belief that God has given humankind life, which as a gift is to be revered and cherished.  Christian faith holds that every human being is made in the image of God, and that God’s loving care extends not only to the strong and well but also to those who are deeply suffering in body or mind.  This faith calls us to give special care to the most vulnerable, to do the corporal works of mercy by visiting the sick and comforting the dying, alleviating their suffering to the extent we can.  It also calls us to bear our own suffering and patience and hope.  To direct one’s actions towards the extinction of the suffering person, oneself or another, is a false mercy.  For each person’s life – his or her very existence – is received from God as a stewardship and a trust.  Because we do not have absolute dominion over our lives, suicide and euthanasia are outside the range of morally acceptable options in dealing with human suffering and dying.  To act with a purpose of killing oneself, or to act with a purpose of killing another, even with his or her consent, is to make a choice inconsistent both with love of God and with the love of self which is a true measure of love of neighbour.  It necessarily acts out a damaging misunderstanding of human worth, and it in many cases unjustly affects others with whom the person killed had ties of solidarity or dependence.
  These important truths about human nature and conduct may, of course, like other realities, be made obscure or invisible to particular individuals by suffering, illness, or other distracting states of mind, and this may greatly diminish the responsibility of those individuals for what they do.  Compassion for all such persons is itself, indeed, a further implication of those truths of our faith.

3. But it is also a teaching of the Catholic faith that all the fundamental moral teachings of Christianity are truths accessible also to those who do not accept what we believe to be God’s revelation, and even to those who do not accept the existence of God.  So it is in line with the expectations of Catholic theology that modern pluralist and secular societies such as ours can recognise, and treat as fundamental truths, the practically equivalent moral, political, and legal principles and precepts.  Thus the European Convention on the Protection of Human Rights and Fundamental Freedoms [ECHR] begins by acknowledging the Universal Declaration of Human Rights of December 1948, and states at the end of its preamble that the Convention’s purpose is to take “the first steps for the collective enforcement of certain of the Rights stated in the Universal Declaration”, of which the first Article is: 

“All human beings are born free and equal in dignity and rights.  They…should act towards one another in a spirit of brotherhood”.

4. These propositions about the equality of every human being in dignity, and our responsibility to act towards each human being in a spirit of brotherhood, are important and authentic guides to understanding and interpreting the provisions of the ECHR and thus the Human Rights Act 1998.  They are propositions that help clarify some significant ambiguities (which I shall indicate in para.11 below) in what is often said about dignity and indignity.  The proposition about how we “should act towards one another” is reflected in the drafting of the ECHR, so that where the Convention declares a right to act, it also states or plainly implies a proviso: the exercise of that right is qualified by the interests and rights of others.
  It follows, in my submission, that Articles 2 and 3, which conspicuously lack such a proviso, cannot rightly be made the basis of a right to act, alone or in cooperation with another, such as the Appellant here claims.  I return to this consideration in para. 15 below.

5. The equality of every human being in dignity cannot be rationally affirmed without looking to human reality and worth at a level deeper – more radical – than all the conditions of immaturity, disability, and illness that make individual human beings in obvious ways unequal to each other.  Those conditions, and the suffering and depression which can accompany them, often suggest the thought that, under some such conditions, “life is not worth living” or “has negative value” or “lacks all dignity”.  But such thoughts, and choices and actions based upon them – however understandable in those confronted by the reality of suffering, disability, and dying – are all incompatible with the equality of every human person in dignity.  This radical equality and dignity should be upheld by our courts both because they are moral or morally significant truths, and because they have at least implicitly been adopted as principles of public policy and public reason by the United Kingdom in concert with the other members of the United Nations and parties to the ECHR, and were unequivocally principles of our law long before the founding of the United Nations or the drafting of the ECHR.
  They remain a fundamental part of a contemporary reflective public reason.  Thus, after taking evidence and submissions from a very ample range of sources, and hearing persuasive advocates of assistance in suicide, the House of Lords Select Committee in 1994 affirmed without dissent that “society’s prohibition of intentional killing…is the cornerstone of law and social relationships.  It protects each one of us impartially, embodying the belief that all are equal.”

6. Suicide, like accepting death by euthanasia, may sometimes be a fully deliberate decision made with full consciousness.  In very many cases, however, it is associated with depression or other mental disorders.
  Where there is depression or other mental disorder, the persons in question are entitled to be protected by friends, good citizens, and the law itself, from a decision which is not truly their own but would result in their destruction.  The Suicide Act 1961 gives such protection.  Even its decriminalisation of the suicide’s or would-be suicide’s own act itself, was intended, as the parliamentary debates on that bill made sufficiently clear,
 not as a condonation of suicide but as a response to experience of (1) the law’s impotence to deter the acts of deeply disturbed people, (2) the burdens imposed by criminalisation on the relatives of a suicide, burdens disproportionately greater than the law’s deterrent effect, and (3) the impediment in many cases created by the “odour of criminality” to the rescue and rehabilitation of persons contemplating or attempting suicide or living in the aftermath of a failed attempt.

7. Where, on the other hand, there is full consciousness and deliberation, the choice of self-destruction will – at least in cases of the kind involved in this Appeal – give effect to a line of thought which, though seemingly plausible, is unsound and misleading, and furthermore has damaging or seriously threatening implications for many vulnerable members of the community.  The line of thought is the one I have mentioned above: “life under these conditions of illness or disability is not worth living”; “someone in these circumstances is better off dead”; “life like this lacks all dignity”; and so forth. 

8. Such thoughts can seem especially plausible to those who are used to living at a high level of activity, and unused to long periods of dependence, disability, or humiliating conditions of existence, let alone to the prospect of never recovering from a condition of such a kind.  But my own experience, and that of very many who are or have been involved in pastoral or other care for the sick, the disabled, and the dying, is confirmed by published empirical research:
 those living under conditions which the healthy and active may consider “worse than death” very often make the contrary judgment, that their continued life, even under these grievous conditions, is precious to them.

9. That is why many disabled persons understand the law’s prohibition of assisting suicide by Sec. 2 of the Suicide Act 1961 as an indispensable protection against a form of discrimination which can have the most terrible consequence for them, their extinction.  It is one thing for individuals to employ a kind of assessment of the prospective “quality” of their own life when deliberating whether to request, accept, or continue some form of medical treatment burdensome to themselves or others, foreseeing that forgoing that treatment will shorten their life.  It is quite another thing to use such an assessment as a basis for deciding to destroy oneself, or for assisting others to destroy themselves, or for destroying another or others with or without their request and consent.  For in all such cases – suicide, assisting suicide, “euthanasia” – the action by its precise object, its intent, turns against the very person whose existence is terminated.  The Suicide Act 1961’s provisions, while (for reasons I have mentioned in para. 6) decriminalising the conduct of the person attempting or carrying out suicide, treat suicide as still seriously contrary to the legally recognised and legally significant public policy of upholding true human dignity and radical equality by excluding participation in intentional killing.  The Act’s provisions are an important component in the network of laws affording the indispensable minimum of legal protection of the vulnerable.

10. Since every action which carries out an intent to terminate an innocent human being’s existence is explicitly or implicitly based on the inadmissible premise that that person is now radically unequal to others in worth and dignity, the law’s protective prohibition of killing should unequivocally exclude all decisions to adopt a course of conduct with that intent.  The decision of the House of Lords in Airedale NHS Trust v Bland [1993] AC 798, at least in the formulations of a majority of their Lordships, appears to make a breach in that protection by permitting a course of omissions precisely intended to terminate life.  The question of the correctness of those formulations of the decision in Bland – including the question of their compatibility with the second sentence of Art. 2 of the ECHR – does not arise in the present Appeal, I am advised, and the House should, in my submission, say nothing to confirm those formulations or to ratify the Divisional Court’s unnecessary and very questionable acceptance (paras. 40-41) of the claimant’s propositions that (1) the ECHR does not require the State to prohibit “passive euthanasia” (if by this the court meant, or meant to include, a course of omissions intended precisely to kill) as such and (2) “it is enough to punish manslaughter by neglect” (which overlooks the important crime of murder by neglect intended to kill).  

11. For the reasons I have indicated in the foregoing paragraphs, I would respectfully suggest that the House should also say nothing to confirm those dicta in various judgments in the Bland proceedings which declare that decisions may be made on the basis that a living human being’s life and existence is of no or negative value.  It would be unwise, I submit, to repeat or endorse the occasional judicial dicta, and the well-known public rhetoric, in which the indignity of various conditions of existence that can be experienced as humiliating is assimilated and confused with lack of human dignity, of that equal radical dignity which is the basis of the Convention right to life and indeed of all human rights.

12. For the same reasons, I would respectfully suggest that the Divisional Court should not be followed in its formulation of the human rights issue (Judgment para. 37): “This case concerns the conflict between two of the fundamental rights possessed by all human beings: the right to life and the right to decide what will and will not be done with one’s own body.”  Understood as inalienable and unwaivable, the right to life, declared in the first two sentences of Art. 2 of the ECHR, is a true right and is well recognised in our law and public policy.  But the formula “right to decide what will and will not be done with one’s own body” does not accurately describe any true right, and is contrary to well grounded precepts of our law and principles of public policy, such as (among many others) those excluding voluntary self-mutilation whether for pleasure or profit.  The right to security of the person in Art. 5 cannot be made to bear this meaning.

13. The alleged right stated in para. 37 of the Judgment reappears in paras. 55 and 57 as a “right of self-determination” treated as implied in or equivalent to the right to “moral and physical integrity” which some European jurisprudence has extracted from ECHR Art. 8.1’s “right to respect for private and family life”.  The State’s very first duties include upholding respect for the life of everyone in its territory by ensuring that they are not privately killed by anyone else.  It is therefore inconceivable that the act of killing another in purported exercise of a right to assist in suicide could be regarded as a private act, or an incident in merely private life.  Wherever done, it must be subject to public scrutiny to ensure with all possible certainty that it is not really a plain murder of the most ordinary and indisputably wicked kind.  The desires, intentions, motives, and/or willingness of one or both of the parties involved can, after all, change in a very short time.  As for one’s right to bodily integrity, it can scarcely afford a rational basis for a right to assistance in bringing about one’s death, for death is essentially the irreversible and complete disintegration of the body.  A right of self-determination premised on the right to respect for private life or to bodily security would therefore contradict its own premises if it extended to a right to such assistance.

14. But in any case, as the Judgment in para. 59 recognises, though it seems rather weakly and inadequately, a “right to die” predicated on a right of self-determination could not rationally be limited to the terminally ill.  Indeed, it could not be limited to those who are suffering or who have any illness at all.  Since any serious illness or condition of distress tends to reduce very many patients to a condition of passivity and psychological dependence, the seriously ill or distressed
 – and all the more so, those whose condition was known to them to be terminal and in that sense hopeless – would be those least likely to be truly exercising the supposed right of self-determination.

15. What I have submitted in relation to the implications of predicating a right to assistance in suicide on a right of self-determination supposedly inherent in ECHR Art. 8.1 holds good in relation to a right to assistance in suicide predicated on Art. 2.1.  The Appellant contends that art 2.1 grounds such a right because, since death is a corollary of life, a corollary of the right to life must be a right to die at a time and manner of one’s own choosing (Judgment para. 42).  As I have indicated above, this must be a false reading of this Article’s prohibition on depriving anyone of life and the accompanying right of everyone that the state uphold that prohibition efficaciously.  If, however, it were true, the right could not rationally be restricted to the terminally ill, or even to people ill or suffering terminally or non-terminally.  Fitness to choose would be the criterion, and since Art. 2 contains no counterpart to the provisions in various later articles for securing the public interest or the rights of others, the law could not even, it seems, require that the right to die be limited to those unable to contribute substantially to the public benefit by, say, useful employment and taxable earnings, or those whose death would not injure the rights or interests of anyone (e.g. children) dependent upon them.  It is inconceivable that provisions for protecting the public interest and the rights of others would not have been included in Art. 2 if it had been intended or envisaged as including a right to bring about one’s death.  The alleged implications of Art. 2 thus fall far outside any imaginable original intention or any subsequent legitimate interpretation of the article.  

16. Just as the legal right for which the Appellant contends on the basis of the ECHR could not rationally be restricted to the terminally ill, or even to the suffering, so it could not rationally be restricted to assistance in suicide.  Suppose that the law were to rule that, notwithstanding the Suicide Act 1961 s. 2, the Appellant’s husband could actively and closely help her cause her own death.  Suppose further that the condition of the Appellant, with whom I have vivid sympathy, became such that she could not cooperate in whatever means of suicide she and her husband may contemplate.  How could it be rational for the law then to rule that he could not lawfully be the sole cause of the death which she still consciously and competently desired?  As the Supreme Court of the United States observed in Washington v Glucksberg (1997) 117 S. Ct. 2258 at 2274, the elaborate judgment of eight judges of the Ninth Circuit Court of Appeals in that case, while professing to find only a right to physician-assisted suicide, in fact also extended the right, in footnote dicta, to include not only the active participation of family members but also the administration of the lethal dose by the physician – i.e. plain euthanasia.  Similarly, the statutory definition of “assist”, in the short-lived Rights of the Terminally Ill Act 1995 of the Northern Territory of Australia, an Act presented to the public as authorising only assistance in suicide, included in its last sub-clause the words “and the administration of a substance to the patient” – i.e. plain euthanasia.  Despite their semi-concealment, these features of recent judicial and legislative activity in pursuance of the supposed right to die are strong evidence that no rational or sustainable line can be drawn, either in principle or in practice, between assistance in suicide and euthanasia.

17. The judgment of the Court in Glucksberg also observes (ibid.) that the footnotes to the judgment of the Ninth Circuit Court of Appeals in those proceedings erode even the condition of voluntariness or consent: “‘the decision of a duly appointed surrogate decision maker is for all legal purposes the decision of the patient himself.’”  The Supreme Court went on to observe (ibid.), with supporting citations, that “euthanasia in the Netherlands has not been limited to competent, terminally ill adults who are enduring physical suffering, and that regulation of the practice may not have prevented abuses in cases involving severely disabled neonates and elderly persons suffering from dementia.”  Indeed, the figures given by the Supreme Court, taken from the Dutch Government’s own study of deaths in 1990, show that alongside 2,300 cases of voluntary euthanasia and 400 of assisted suicide, there were more than 1,000 cases of euthanasia without an explicit request and a further 4,941 of administration of a lethal overdose of morphine without the patient’s explicit consent.  Again, such empirical facts are no mere happenstance.  If the case for legalising assistance in suicide is put, as in the present proceedings, on the footing both of autonomy and of suffering in terminal illness, the former ground supplies intelligible motives for killing or assisting in self-killing in cases where there is strong and deliberate desire for death though no terminal illness or perhaps even serious suffering, while the latter ground supplies intelligible motives, especially for physicians – legally liberated from, or legally compelled to abandon, the traditions of medical ethics – to kill  in cases where there is suffering and/or terminal illness but no possibility of genuine autonomous consent.

18. In my submission the Judicial Committee should proceed on the basis that the House of Lords Select Committee on Medical Ethics of 1993-94 and the New York Task Force of the same year had solid reason for concluding, after consideration of evidence, oral and written, on a scale vastly exceeding that available in these proceedings, and unanimously, that any legal permission of assistance in suicide would certainly result in massive erosion of the rights of the vulnerable.  This serious injustice would result, they found, both from the pressure of legal principle and consistency, and from the psychological and financial conditions of medical practice and health care provision in general.  And no attempts at legal regulation could have any realistic prospect of stemming the erosion and avoid the injustice.  That is why I sought the House’s leave to make these submissions.

19. The conclusions of those committees were not reached without anxious consideration both of the condition of those whose illness or disability gives rise to the thought that they need to end their condition by ending their life, and of the alternatives which are, or can and should be, available to such persons.  The present proceedings have a special air of unreality, in my respectful submission, because the decisions of the Appellant and the judges below have resulted in the exclusion of all evidence about the alternative means of relieving the Appellant’s grievous suffering.  My own experience, and that of those whom I am representing in these submissions, confirms the evidence put to the House of Lords Select Committee and the New York Task Force, and accessible in the more recent scientific and professional literature: that palliative care of a kind which is relatively readily available in this country – and which the Appellant, as I understand from the Judgment, does not deny is available to her – can in virtually every case (even in illnesses as devastating as motor neurone disease) succeed in very substantially relieving the patient of physical and psychosomatic suffering.  The principles of palliative medicine are rightly incompatible with the forms of medical practice which many people fear, in which treatment is pursued beyond the point where considerations of burdensomeness and/or futility make it reasonable to discontinue such treatment and replace it with skilful and resourceful means of palliation.  The principles of palliative medicine are also fully compatible with the Catholic understanding of the reality and significance of the distinction between intending death, whether as an end or as a means, and accepting death as a foreseen consequence of some intended conduct (act or omission).

20. While no one would wish for themselves or others the state of dependence involved in grave illness or in sedation, and many will regard that as a condition accurately describable as “undignified”, the attitudes of good nurses and other health care professionals towards such patients look beyond the circumstances of “indignity” to the radical dignity which the patient has as a living human being.  Those attitudes, and the realistic and experienced perceptions which underlie them, are solid evidence of the vitally important truths implicitly incorporated, by reference, in the ECHR (para. 3 above) about equality in dignity of every human being and the consequent responsibility – including public responsibility – of “acting towards one another” always in a “spirit of brotherhood” which, confronting human disablement, refuses to “act towards another” on the basis that it would be better for that other’s life to be terminated.

21. Nothing I have said subtracts from the respect and admiration which I share with so many for the courage shown by Mrs Pretty and her family.  It is indeed one of the privileges of the priesthood to be so often with families as someone they love “dies with dignity”, in the proper and reverent sense of a phrase sometimes invoked indiscriminately.  It is and will remain part of the human condition that it is not for us to know the hour of our deaths.  It is equally part of our common humanity to be awed by the inspiration those who suffer give us even to their last breath, and by the self-giving of their loved ones in care and support.   In recalling the unique dignity of each and every person, whatever their ailments and however close to death they may be, my submission is recalling a central part of our common wisdom and law throughout the centuries, a common heritage which I again thank the Judicial Committee for this opportunity to expound.

Respectfully submitted,
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Archbishop Peter Smith

� 	Vatican Council, Gaudium et Spes (Pastoral Constitution on the Church in the Modern World) (1965), sec. 27; Catechism of the Catholic Church (1997), secs. 2280-81; John Paul II, Evangelium Vitae (Encyclical Letter of 25 March 1995), sec. 66.


� 	In the case of the rights to act specified in Art. 6.3(c) and (d), the limits are implicit in the overarching concept of fairness articulated in the first sentence of Art. 6.1.


� 	A helpful recent affirmation that our law acknowledges “the sanctity of life”, and statement of what that principle does and does not mean, can be found in two pages of the judgment of Ward LJ in Re A (children) (conjoined twins) [2000] All E.R. 961 at 999j-1001g.  Ward LJ here draws upon the Submission of the Archbishop of Westminster to the Court of Appeal in those proceedings.


� 	Report of the House of Lords Select Committee on Medical Ethics, HL Paper 21-1 of 1993-94, ordered to be printed 31 January 1994, para. 236 (emphasis added).  The paragraph continues: “We do not wish that protection to be diminished and we therefore recommend that there should be no change in the law to permit euthanasia.”  The Committee’s similar conclusion about assisted suicide, given briefly in para. 262, is clearly founded on the deep principle about “intentional killing” articulated in para. 236.  In the evidence to the Committee, that same principle of equality in worth and dignity had been treated as foundational to rightly judging suicide and euthanasia in the submission of the Linacre Centre for Health Care Ethics, the national Catholic bioethics centre established in 1977 by the Catholic Archbishops of England and Wales; the submission is in Luke Gormally (ed.), Euthanasia, Clinical Practice and the Law (London, Linacre Centre, 1994), 113-165, see especially 118-133.


� 	The judgment of the Supreme Court of the United States in Washington v Glucksberg (1997) 117 S. Ct. 2258 at 2272-3 includes the following important passage:


	“Those who attempt suicide – terminally ill or not – often suffer from depression or other disorders.  See New York [State] Task Force [on Life and the Law, Report When Death is Sought: Assisted Suicide and Euthanasia in the Medical Context (New York, 1994)] 13-22, 126-128 (more than 95% of those who commit suicide had a major psychiatric illness at the time of death; among the terminally ill, uncontrolled pain is a ‘risk factor’ because it contributes to depression); … Research indicates, however, that many people who request physician-assisted suicide withdraw that request if their depression and pain are treated.  H. Hendin, Seduced by Death: Doctors, Patients and the Dutch Cure [New York, Norton, 1997], 24-25 (suicidal, terminally ill patients ‘usually respond well to treatment for depressive illness and pain medication and are then grateful to be alive.’).”





The Supreme Court was, in my opinion, right to attribute weight to the opinion of the New York State Task Force, which comprised 24 members of experience and relevant standing, a number of whom had no moral objection to assisting suicide or euthanasia, but all of whom concluded that the legalising of any form of assisted suicide or any form of euthanasia would be a mistake and disaster of historic proportions, with catastrophic consequences for the vulnerable and an intolerable corruption of the medical profession.  The Report is a mine of information and careful argument, with full attention to the most powerful arguments of supporters of assisted suicide and euthanasia.


� 	See for example the speech of the Under-secretary of State for the Home Department, HC Deb. vol. 644, 19 July 1961, cols. 1422, 1425-6.


� 	See e.g. J.R. Bach & M.C. Tilton, “Life Satisfaction and Well Being Measures in Ventilator Assisted Individuals with Traumatic Tetraplegia”, 75 Archive of Physical Medicine and Rehabilitation, 75 (1994) 626.


� 	There is much truth in the observations of Dr Howard Brody, an articulate supporter of legalising physician-assisted suicide, in his book The Healer’s Power (Yale University Press, 1992), at 121-2: 


“…patients have a need to recognize authority and bow down to it.  It is not simply that they trust the person in authority to work miracles for them.  It is more basic.  To be sick is to feel dependent and childlike, to feel unwhole, broken, defective.  To be sick is to be robbed of self-esteem, to feel powerless to do what everyone else can do without hesitation and effort.  To be sick is to be embarrassed before all onlookers.  They say that we doctors reduce our sick patients to dependence and passivity by our arrogance and authoritarianism.  But why should we bother when the sickness has already done it for us.”  





Neither Christian faith and pastoral practice, nor the best traditions of the health care professions, accept Dr Brody’s reductive account of what being sick “is”.  But his psychological observations are verified sufficiently often for our law to be required, in elementary justice to the vulnerable, to proceed on the working presumption that the ill are often incapable of a self-determination sufficiently authentic and reliable to countervail the ample opportunities for others to overbear or manipulate their will in perhaps the gravest and certainly the most irrevocable of all decisions.
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